IN THE UNI TED STATES DI STRI CT COURT

FOR THE DI STRI CT OF DELAWARE

G LBERT R RENN,

Pl aintiff,
V. Cvil Action No. 99-765-SLR
COWM SSI ONER STANLEY
TAYLOR, WARDEN RAPHAEL
W LLI AMS; and, DEPUTY
VWARDEN GECORGE HAWHORNE

Def endant s.

N N N N N N N N N N N N

MEMORANDUM AND ORDER

Plaintiff Glbert R Renn is a pro se litigant who is
presently incarcerated at the Delaware Correctional Center in
Snyrna, Delaware. At the tinme he filed this conplaint, he was
incarcerated at the Miulti-Purpose Crimnal Justice Facility
(“MPCIF’) in WImngton, Delaware. H's SBI nunber is 182318. On
Novenber 9, 1999, plaintiff filed this action pursuant to 42

U S.C. 8§ 1983 and requested |l eave to proceed in fornma pauperis

pursuant to 28 U.S.C. § 1915.
| .  STANDARD COF REVI EW

The Court has jurisdiction over this matter pursuant to
28 U.S.C. §8 1331. Reviewng conplaints filed pursuant to 28
USC 8 1915 is a two step process. First, the Court nust

determ ne whether the plaintiff is eligible for pauper status.



The Court granted plaintiff’'s request to proceed in form

pauperis pursuant to 28 U.S.C. 8 1915 on Decenber 20, 1999 and
ordered plaintiff to pay $10.60 as an initial partial filing fee
within thirty days or the case would be dismssed. Plaintiff
paid the initial partial filing fee on January 13, 2000.

Once the pauper determ nation is nmade, the Court nust
t hen determ ne whether the action is frivolous, malicious, fails
to state a clai mupon which relief nay be granted or seeks
monetary relief froma defendant immune from such relief pursuant
to 28 U.S.C. 8§ 1915(e)(2)(B) and 8§ 1915A(b)(1).* If the Court
finds the plaintiff’s conplaint falls under any of the excl usions
listed in the statutes, then the Court nust dismss the
conpl ai nt.

When review ng conplaints pursuant to 28 U S.C. 8§
1915(e)(2)(B) and 8 1915A(b) (1), the Court nust apply the
standard of review set forth in Fed. R Cv. P. 12(b)(6). See

Neal v. Pennsyl vani a Board of Probation and Parole, No. 96-7923

1997 W. 338838 (E.D. Pa. June 19, 1997)(appl yi ng Rul e 12(b)(6)

standard as appropriate standard for dism ssing claimunder §

1" These two statutes work in conjunction. Section
1915(e)(2) (B) authorizes the Court to dismss an in forma
pauperis conplaint at any tine, if the Court finds the conplaint
is frivolous, malicious, fails to state a claimupon which relief
may be granted or seeks nonetary relief froma defendant i nmune
fromsuch relief. Section 1915A(a) requires the Court to screen
pri soner conplaints seeking redress from governnental entities,
of ficers or enployees before docketing, if feasible and to
di sm ss those conplaints falling under the categories listed in
8§ 1915A (b)(1).



1915A). Under this standard, the Court nust “accept as true the
factual allegations in the conplaint and all reasonable

i nferences that can be drawn therefrom” Nam v. Fauver, 82 F. 3d

63, 65 (3d Gr. 1996). A Rule 12(b)(6) notion should only be
granted “if it appears to a certainty that no relief could be
grant ed under any set of facts which could be proved.” D.P

Enterprises, Inc. v. Bucks County Community Coll ege, 725 F.2d

943, 944 (3d Cir. 1984).

Furthernore, the United States Suprene Court has held
that 8 1915(e)(2)(B)’'s term*“frivol ous” when applied to a
conpl aint “enbraces not only the inarguable |egal conclusion, but

al so the fanciful factual allegation.” Neitzke v. WIllians, 490

U.S. 319, 325 (1989).2 Consequently, a claimis frivolous wthin
the neaning of 8 1915(e)(2)(B) if it “lacks an arguabl e basis
either inlawor in fact.” 1d. The PLRA also authorizes the
Court to dismss a claimwhich is onits face frivol ous,
mal i cious, fails to state a clai mupon which relief nay be
granted or seeks nonetary relief froma defendant imune from
such relief, “wthout first requiring the exhaustion of
admnistrative renedies.” 42 U S.C. 8§ 1997e(c)(2); Nyhuis v.
Reno, 204 F.3d 65, 69 n.4 (3d CGr. 2000).

2 Neitzke applied 8 1915(d) prior to the enactnent of the
Prisoner Litigation Reform Act of 1995 (PLRA). Section 1915
(e)(2)(B) is the re-designation of the fornmer 8§ 1915(d) under the
PLRA. Therefore, cases addressing the neaning of frivol ousness
under the prior section remain applicable. See § 804 of the
PLRA, Pub.L.No. 14-134, 110 Stat. 1321 (April 26, 1996).
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I'1. DI SCUSSI ON
A.  Conpl ai nt

Plaintiff raises two clainms in his conplaint. First,
plaintiff alleges that he has been subjected to cruel and unusual
puni shnent in violation of the Ei ghth Armendnent due to the
conditions of his confinenent. Plaintiff clainms that while he
was incarcerated at the MPCIF he was forced to share a one-nman
cell with two other inmates. Plaintiff alleges that he had to
sleep on the floor and that his bedding was dirty because there
were three inmates in the cell. Plaintiff also alleges that the
noi se level was so high, that inmates were forced to screamto be
heard. Finally, plaintiff alleges that he was only all owed one
hour of exercise per week. (D.I. 2 at 3a)

Second, plaintiff alleges that there is a |l ack of
rehabilitation prograns avail able at the MPCIF. Al though
plaintiff appears to consider the |lack of rehabilitation prograns
to be a violation of his rights under the Ei ghth Anendnent, the
Court construes this as a claimunder the Due Process C ause of
the Fourteenth Amendnent. (D.I. 2 at 3a)

Plaintiff requests that the Court “interceed [sic] and
alliviate [sic] the conditions” of his confinenment as well as
grant him “nonetary conpensation for both physical and nental
suffering.” (D.1. 2 at 4) Plaintiff also requests appoi nt nent

of counsel and that he be returned to the MPCIF while this action



is pending. To the extent that plaintiff requests injunctive
relief, his request is noot because he is no | onger incarcerated

at the MPCIJF. Allah v. Seiverling, 229 F.3d 220, 222 n.2 (3d

Cir. 2000) citing Weaver v. WIlcox, 650 F.2d 22, 27 n.3 (3d Cr

1981) (stating that prisoner’s transfer fromthe prison noots
claimfor injunctive and declaratory relief with respect to
prison conditions but not claimfor damages). Because the Court
finds that plaintiff’s clainms are frivolous, his requests for
appoi ntnent of counsel and to be returned to the MPCIF while this
action is pending are al so noot.
B. Analysis

1. Plaintiff’s E ghth Anendnment C aim

“I't is undisputed that the treatnent a prisoner
receives in prison and the conditions under which he is confined

are subject to scrutiny under the Eighth Arendnent.” Helling v.

McKi nney, 509 U. S. 25, 32 (1993). However, in order to establish
an Eighth Amendnent violation, a plaintiff nust allege that he
has endured a sufficiently serious deprivation and that the

def endant has acted with deliberate indifference to plaintiff’s

plight. WIson v. Seiter, 501 U S. 294, 298 (1991). Thus, in

order to prove that the conditions of his confinenent violate the
Ei ght h Amendnent, plaintiff nust satisfy a two prong test which
is both objective and subjective. 1d.

To satisfy the objective prong, plaintiff nust allege



that he is “incarcerated under conditions posing a substanti al

risk of serious harm” Farner v. Brennan, 511 U. S. 825, 834

(1994) citing Helling v. MKinney, 509 U S. at 35. Serious harm

will be found only when the conditions of confinenent “have a
mutual Iy enforcing effect that produces the deprivation of a
single identifiable human need such as food, warnmth, or
exercise,” and “[n]othing so anorphous as ‘overall conditions’
can rise to the level of [such a violation] when no specific

deprivation of a single human need exists.” Blizzard v. WAtson,

892 F. Supp. 587, 598 (D. Del. 1995) citing Wlson v. Seiter, 501

U S. at 303-304.

In this case, plaintiff has failed to allege any threat
of serious harm posed by the conditions of his confinenent. For
i nstance, plaintiff does not allege that he was denied a mattress
or bl ankets and acknow edges that he was given exercise tine.
Wi le sleeping on a mattress on the floor is not ideal, the Court
recogni zes, as nunmerous other courts in this circuit have, that
prison overcrowding i s now an unfortunate fact of life. Jackson

v. Brewington-Carr, No. 97-270, 1999 U S. Dist. W 27124 (D. Del.

Jan 15, 1999); Randall v. Cty of Phil adel phia, No. 86-6300, 1987

US Dst. W 14383 (E.D. Pa. July 22, 1987)(collecting cases);

Huttich v. Phil adel phia Prison Systens, No. 86-3714, 1986 U.S.

Dist. W 10558 (E.D. Pa. Sep. 18, 1986). As long as plaintiff is

recei vi ng adequate food, shelter and clothing, sleeping on the



floor is not a violation of the Eighth Arendnent. Plaintiff’s
claimthat the defendants violated his right to be free from
cruel and unusual puni shnment under the Ei ghth Anendnment has no
arguabl e basis in law and, therefore, is frivolous. Because the
Court finds this claimto be frivolous onits face, it wll
dismss this claimw thout first requiring exhaustion of
adm nistrative renmedies. 42 U S.C. 8§ 1997e(a).

2. Plaintiff’s Fourteenth Amendnent C ai m

Anal ysis of plaintiff’s due process claimbegins with
determ ning whether a constitutionally protected |iberty interest

exists. Sandin v. Connor, 515 U S. 472 (1995); Hewitt v. Hel ns,

459 U. S. 460 (1983). “Liberty interests protected by the
Fourteenth Anendnment nay arise fromtwo sources -- the Due

Process Clause itself and the laws of the States.” Hewitt v.

Hel ms, 459 U.S. at 466

The Supreme Court has explained that liberty interests
protected by the Due Process Clause are |imted to “freedom from
restraint” which inposes “atypical and significant hardship in
relation to the ordinary incidents of prison life.” Sandin v.
Conner, 515 U.S. at 483-84. “Gven that prison rehabilitation
and enpl oynent are discretionary opportunities that prison
officials are not required to supply, plaintiff can not argue
that he has a ‘legitimate entitlenent’ to such opportunities or

that the |lack of such opportunities creates ‘an atypical and



significant hardship.’” Abdul - Akbar v. Departnent of Correction,

910 F. Supp. 986, 1003 (D. Del. 1995)(internal citations
omtted).

Furthernore, this Court has repeatedly determ ned that
t he Departnent of Correction statutes and regul ations do not
provide prisoners with liberty or property interests protected by

the Due Process C ause. Jackson v. Brewi ngton-Carr, No. 97-270,

1999 U.S. Dist. LEXIS 535 (D. Del. Jan. 15, 1999) (hol ding that
statutes and regul ati ons governi ng Del aware prison system do not
provide inmates with liberty interest in remaining free from

adm ni strative segregation or froma particular classification);

Carrigan v. State of Delaware, 957 F. Supp. 1376 (D. Del. 1997)

(hol ding that prisoner has no constitutionally protected interest
in a particular classification). Plaintiff’s claimthat the
def endants violated his right to due process has no arguabl e
basis in | aw and, therefore, is frivol ous.

NOW THEREFORE, at WI m ngton this 2d day of March
2001, IT I'S HEREBY ORDERED t hat :

1. Plaintiff’s Ei ghth Anendnment clai mregarding the
conditions of his confinenent is hereby dism ssed as frivol ous
pursuant to 28 U S.C. § 1915(e)(2)(B) and 28 U.S.C. §
1915A(b) (1) .

2. Plaintiff’s Fourteenth Anendnent claimregarding his
| ack of access to rehabilitation prograns is hereby dism ssed as
frivolous pursuant to 28 U S.C. § 1915(e)(2)(B) and 28 U.S.C. §
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1915A(b) (1).

3. Plaintiff’s request for injunctive relief is noot.

4. Plaintiff’s requests for appointnment of counsel and to
be returned to the MPCIJF while this action is pending are al so
nmoot .

5. The derk of the Court shall cause a copy of this order

to be maiiled to plaintiff.

UNI TED STATES DI STRI CT JUDGE



